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Abstract: This study looks at  the fairness of  restorative  justice,   the goal of punishment,  

and the need of legal certainty. According to the study's findings, restorative  justice  is still  

only being applied theoretically.  In this instance, it  emphasizes that  the formalistic,   long-

established ideas of justice that have arisen in society and are  applied  in Indonesian 

customary law assemblies serve as the foundation for the genuine aim of sentencing. In 

contrast,  the notions of  individual  deterrence  and general deterrence call for  actions to be 

absolute in order to produce a deterrent  impact. Afterward, the idea of reform or 

rehabilitation was further developed. The use of restorative justice emphasizes the recovery 

of victims' material losses as a result of the perpetrators' unlawful acts, both physically and 

psychologically. This is done through a consensus-building process involving the 

perpetrator, the victim, the perpetrator's family, and the victim's family, as well as, if 

necessary, the community and the appropriate authorities. With relation   to legal norms and 

values, this research methodology is normative juridical along with theories, legal   doctrine, 

jurisprudence, applicable rules and regulations, as well as pubiications pertinent to the 

research topic. According to the study's findings, restorative  justice is a noble form of justice 

when instances of illegal behavior have happened. Therefore, repair or restoration is crucial 

if the victim is to be rehabilitated or healed from the suffering he has endured on a material, 

physical, or psychic level. To be clear, restorative justice does not apply to all crimes; rather,  

it only does so in circumstances involving crimes against children, minor  offenses, women in 

conflict  with the  law, and drug-related  offenses. In  order  to  provide clarity,  there should 

be a firmness if the offender  does not want to make restitution  even though it is deemed 

capable of  doing  so  in  terms  of  material   capabilities. There also needs to  be  concrete 

sanctions so that restorative  justice  is not only limited  to other options; the legal framework  

for  it should be expanded to the Constitution. 
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INTRODUCTION 

Indonesia'shigh rate of  crime servesas an example of how law enforcement officers  

have failed to havea deterring effect on offenders (Adiesta,2021). Likewise,at this period, 

neither the criminals nor the victims of crime considerthe age of children or adults (Kim, 

E.M., 2020).There hasn'tbeen a clear solution or good integration  of stakeholders'efforts in 

crime prevention  thus far  (Allace,  R., et.al., 

2013). While the resolution of a lawsuit is a componentof human rights, which calls for 

fairness and predictability  in  the  law.  Additionally,  Indonesiancriminal procedural  and 

legal  instruments have governed the  formal  steps that  must be taken in  order to  resolve a 

criminal  case. Unfortunately, people who are dressedin  law enforcement uniforms 

frequently  utilize  this formal systemin  actuality as an oppressivetool (Amjad, 2019). 

It  is  true  that  carrying  out  criminal  law  enforcement is  a difficult   task  

(Asadullah, 2012).  Legal protection  for  victims is one instance of  how problems of justice  

and human rights are  neglected in criminal  law  enforcement (Braithwaite, 2021).  Even 

though it  is well  recognized that  a victim  is someonewho endures bodily and emotional  

harm as a result of another  party acting in violation  of their  rights and with  their  own self-

interest (Burns,J.C and Sinko, L., 2021). In many instances, it  is understandablethat crime 

victims-who are essentiallythe people that suffer the most as a result of a crime-do  not 

obtain the protection  required by law (Edyono,2021). 

Romli Atmasasmitanoted in Law Number8  of 1981that  the Criminal ProcedureCode 

(KUHAP),which emphasizesthe rights of suspects,has as its primary  role "protection  of the 

dignity  of the suspector defendant." 

Only Chapter XIII of Articles 98-101 of the Criminal ProcedureCode, which deals with  

the merging of compensationclaims, addressesvictim  protection.  However, it  is believed 

that  the arrangement has flaws in both its processand its substance.In actuality,  merging 

compensationclaim instancesis  also quite  uncommon. Due to the victim's ignorance of their  

rights,  the public prosecutor'sfailure to tell them  of  these  rights,  the  legal  advisor's 

unwillingness to  be  bothered,  and the  judge's failure  to provide this process,this  occurred. 

This makesthe  issue rather difficult. 

In most cases,there  are two parties involved in a crime: the criminal  and the victim  

(Castillo, 2021). Although in actuality  there are somecrimes that happenwithout havinga 

victim,  suchas gamblingand drug misuse, the victims of these crimes are also the oneswho 

commit them.  Every criminal  conduct must  result  in  positive  repercussionsfor  the  

offender,   specifically  in  the  form  of  a court-issued sentence (Daye Gang et. at.,  2021). 

The objective  of  the  punishment is to,  as much as is humanly feasible,  return  the victim  

to  his pre-crime  state  or condition  (Hodgson,J., 2022). As of  now,  the major 

punishmentmeted out to the offenders is incarceration. However, in essence,the  

neighborhood needsthe situation to be as favorable as possiblebefore a crime occurs (Ivo 

Aertsen, et.al,  2013). Even though the  majority   of  allegations  and complaints  from  the  

public  about  crime  victims  who  are convicted and sentencedto  prison are true, the 

criminal justice systemcan neverthelessbe considered successful(Juhari, 2017). 

In an  administrative practice,  statutory   restrictions   interact   with  social  attitudes  

or  conduct  to produce  the  approach to  the  administration of  criminal  justice  and 

criminal  justice.   The system incorporates the outputs of an interaction  processthat  was 

planned logically and effectively  to achieve certain  objectives within  the boundsof  that  

process. For certain offenses that  are not extraordinary crimes but disturb the peaceful 

functioning  of society and the state,  dissatisfaction with  the formal judicial   system that  

has been implemented thus far  calls for  the  application  of  customary law  or traditional  

justice  (Karim, 2016). To promote the development of peace, tolerance for the diversity of 

viewpoints, paradigms,education, and social status is necessary.In fact, respectingthe 
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differences in every human being is a natural thing without  having to create gapsin life  in 

society and state, and it requires  the  active  participation  of  the  surrounding community  

(Karjoko, l. et. at.,2021).  Law enforcement officials  must therefore operate  progressively, 

that  is, by not  applying normative  law contextually  but  by circumventing the  formal  

regulations of the Criminal Procedure Code and the substantive regulations of the Criminal 

Code as lex generalis and other  norms as lex specialist. This servesas the context for the 

author'sresearch. 

Similar to the restorative justice  system that is now in place in Indonesia(Lodi, 2022). 

By engagingin non-litigation peace efforts  aimed at achieving a good resolution basedon an 

agreement between the parties,  restorative  justice  is a criminal  law approach that contains 

noble/traditional values or it can be said to be a socio-cultural approach. As a  result   

punishment by  providing  deterrence  and retribution,  which can be detrimental  to life in the 

future, can be minimized. The guiding principle of restorative  justice  is that  victims  who 

have suffered as a result of crime can be compensated, and there can be peace. Of course, this 

principle is not one-sided, impartial,  or arbitrary,  and it only sides with  the truth  in  

accordancewith  the  relevant  laws and regulations,  while  also taking equality  of victims' 

rights to compensationand balancein  all spheresof  life into consideration. While the offender 

receives physical or psychologicalpunishmentin its application, the traumaticcriminalact 

causedby the offender'Sactivitiesis recoveredthroughcarefor thevictim. 

 

METHOD 

This researchmethodologyis normative juridical. The relationship between different  

forms of data is also explained,  and the  analysis is deductively  inductively  concluded  in  

the form of a systematic narrative  description. Secondarylegal data, such as rules, laws, and 

empirical data, are information gleaned from primary legal materials, secondary legal 

materials, and tertiary legal materials in normative research. The focus of  this  research is  on 

examining  how  legal  concepts are  put  into practice,  whether  through research on textual  

positive law or research on societal legal norms. The statutory approachand the 

caseapproachare the methods of approachthat will be used. For getting primary data the 

interview with informants and professionalsgets information to supplement the gaps in 

secondarydata. Specifically, conducting interviews with informants and performing library  

research were the two methods used to acquire data for this study. Materials from 

secondarydata are usedas data collection tools in normative juridical  researchwith the goal of 

gathering concepts, theories, and information  as well as conceptual ideas from previous 

researchersin the form of legislation, scholarly works, journals, and other forms of 

secondarydata. 

 

RESULTS AND DISCUSSION 

Fairnessof  Restorative  Justice 

Justice, expediency, and legal certainty  are the three fundamental  legal concepts. A 

good law is one that  can integrate  these three  components for  an individual's welfare  as 

well  as the welfare  of the community, according to the legal foundation's perspective on the 

concept of justice.  The benefits of the law's contents are in line with the goalsit  is intended 

to pursue, and legal certainty  is describedas a situation in which the law can serve as a rule 

that must be followed.  This meansthat  justice accords equal rights to everyonebefore the 

court (Lustick, 2021). 

Essentially, the application  of  restorative  justice  in a case is not a punishment for  the 

offender  but rather a harmonizationbetween community membersand the componentsthat 

make it up. First, when justice  is established through  the  criminal  mediation  procedure,  a 

talk  between the  offender  and victim  constitutes one of the key componentsof restorative 
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justice  (Maglione,G., 2021) and must also acknowledgeguilt  as a result  of  the  crimes 

committed.  Second, justice  focuses on giving victims, offenders, families,  and communities 

the tools they need to put an end to unlawful  behavior by using awarenessand conviction  as 

the  cornerstone  of  a  better   social  environment  (Miers, 2021).  Law enforcement no 

longer conducts investigations, prosecutions,and trials  in order to impose formalistic 

sentences(MurhulaPBBand Tolla AD, 2020). 

Third,  justice   that  places  a  strong  emphasis on  recovering  losses brought  on  by  

criminal  acts; compensationincludes giving the victim's property  back or paying for the loss 

or damagesustainedas well  as giving back costs incurred  as a result  of  criminal  acts,  

providing  services, and protecting recovery rights (Marabessy,2015). Fourth, restorative  

justice  is an alternative  technique of resolving criminal  cases whose philosophical approach 

is intended  to  resolve conflicts   by ameliorating  the circumstancesbrought on by unlawful  

activities.  Fifth,  justice  that is balanced with  the development of the rapid, easy, and 

affordable justice  principle.  Sixth, relative  justice,  which is another name for restorative 

justice,  is one of the ideas of punishmentin the criminal judicial  systemthat  derives from 

societal principles of justice.  The seventh type of justice is balancedjustice, which takes into 

account the harmonyof  the rights and obligations of both the perpetrators and the victims.  

Eighth, justice  that prioritizes victim  justice according to individual preferencesand interests 

rather than those set by the state. 

In reality,  retributive  justice cannot be replaced by restorative justice  or a humanist 

philosophy.Since the  creation  of  the  legislation,  restorative  justice  has incorporated a 

humanist philosophy.  It is a component of the criminal justice  system as well  as a judge's 

consciencewhen serving on a panel of judges. Third,  by challengingthe legitimacy of 

decisionsand acting as a check on judges' consciences, the humanist approach is not a brand-

new dimension of consideration that  is introduced  outside the criminal justice  system. The 

law already states that  the judge baseshis or her choice on conscience. Consideringhuman 

growth when it  comes to  criminal  law has more advantagesthan using corporal punishment. 

Then, from a criminal  standpoint,  restorative  justice  can exist with  humanist pressure. 

 Becauseit   involves all  pertinent  parties,  considersvictims' needs, acknowledgesharm 

and violence, reintegrates pertinent   parties  into   society,  and  motivates  and  encourages 

offenders  to  accept responsibility, restorative   justice   cannot  be  separated  from  the  

judicial   process and  must  be integrated  with  retributive  justice.  A number of factors can 

be taken into account, including the fact that the completion of a good legal processis  placed 

more on the quality  aspect and does not give a quantity  target  at  the operational level,  but 

instead seeks solutions to  the delay in completing the process,and placesmore emphasison 

prevention than handling caseswithin the framework of the law enforcementfunction (Nikki 

D'Souza2,  021). 

Government Regulation Number 43 of 2017and Regulation Number7 of 2018 

concerning the Provision of Compensation, Restitution, and Victims  to  Witnessesand 

Victims,  for  instance,  include  specific regulations governing the treatment  of children.  

Restitution is when the offender or a third party pays the victim and his family  money. 

Accordingto this law, victims are entitled  to restitution  in the form of compensationfor lost 

property or income, losse sattributable to suffering that was directly  caused by  criminal  

acts,  and/or   payment  for  medical  expenses or  costs of  psychiatric  or  medical  care 

(Pristiwiyanto, 2020).  In contrast  to  the  idea of  restorative  justice,  where  the  

implementation of compensationcan still  be carried out without  having to be basedon a 

judge's decisionthat has legal force,  there are weaknessesin restorative  justice  where it  has 

not been determined. Restitution  can only  be  implemented in  the  application of  juvenile   

crime  based on a judge's  decision that  has permanent legal force.  Restitution  has not 
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turned  into  a mandatory criminal  punishmentand is still simply an option if the crime's 

perpetrator doesnot wish to pay the compensation. 

 

The use of legal certainty   in restorative  justice 

Accordingto the principle  of legal certainty,  the law must be understandableto its 

subjects so that they can adapt their  behavior to the laws in place and prevent the state from 

acting arbitrarily  while wielding authority  (Saefudin,and Nasirudin,2022). Giventhat  the 

goal of the law is to establishjustice and order, efforts shouldbe taken to effectively  

governareasthat are not already controlled. The key is to carefully consider the legal precepts 

associatedwith the proposedregulation. Additionally, it  is vital  to prioritize  content  rather 

than merely formality  during implementation and to pay attention  to the  factor  of  

efficiency  (Suzuki, M and Jenkinz, T., 2022). Law that  lacks certainty  value will  be 

meaninglessand worthless. Legalcertainty is necessaryto carry out beneficial actionsin  

society and to establishorder. 

Jan M. Otto claims that it  demonstrateshow legal certainty  can be attained  if the law 

is in line with the requirements of the community. The rule of law that  can produce legal 

certainty  is one that  is derived from and reflects  the community'sculture. Real legal 

certainty  is what is referred to as such, and it calls for harmonybetween the state and the 

populacein terms of how they see and comprehend the legal system. 

Legalclarity is crucial for settling criminal casesin  connectionto the application of 

restorative justice (Zulfa, A.E. (2020).This is a commonpractice when dealing with minor 

reasonsin  everydaycrimes. As stated by GustavRadbruch,with his combined theory, always 

"justice,"  priority "benefit," and finally "certainty," all types of serious, minor, serious, and 

non-seriouscrimes must still prioritize the law, taking into account the rights of a 

suspect,defendant, or convict by applying the principles of the "rule of law," and prioritizing  

the principle  of "priority"  (Muhaimin,2019). The legislation appearsto  be so solid and 

perfect  at first  glance. However, this adage frequently  makesit  challengingto find justice 

within  the letter  of the law. Humanvalues appear to be ignored by the law. Dueto 

Indonesia'scovert pursuit of legal certainty  in law enforcement, justice  in the law become 

sconstrained (Taylor, O.T and Bailey, M.K.T., 2021). 

The Criminal Procedure Codein Indonesia regulates formal proceduresto address the 

issue of  material criminal  law violations.  However,formal legal procedureis frequently  

exploited as a purely oppressive tool,  disregardingthe values of justice,  and even the nature 

of the law as a preventive measureoften goes unconsidered.When the  law may bring pleasure 

to  crime victims,  it  incorporates assurancein restorative  justice  (Velez, M.G. (2021). For 

there to be a senseof  justice  and order,  this concept of certainty   must be present in  every 

legal issue that  is created.  The legal framework  of  restorative justice  (RJ) and the extent  

of its application  within  the SupremeCourt of the Republic of  Indonesia serve as the 

foundation for its execution: 

1 Minor crime 

Legal Basis: 

a. Article 310 of the Criminal Code(KUHP); 

b. Article 205 of the Criminal ProcedureCode (KUHAP); 

c. Regulationof the SupremeCourt of the  Republic of  Indonesia Number 2 of 2012 

concerning Adjustment of Limits for Minor Crimesand the Numberof  Finesin the 

Criminal Code (KUHP); 

d. dMemorandumof Understandingwith the Chief Justice of the Supreme Court of the 

Republicof Indonesia,the Minister of Law and Human Rightsof the Republicof  

Indonesia,the Attorney Generalof the Republic of Indonesia,the Head of the 

IndonesianNational Police Number 131IKMA/SKB/XI2012, Number 
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M.HH·07.HM.03.02of 2012, Number KEP06IE/EJP/10/2013, Number B/39/X/2012  

dated  17 October 2012 concerning the  Implementation of  Adjustment  on the  Limits  

of Minor Crimes and the Amount of Fines, Rapid Examinationand the Implementation 

of Restorative Justice; 

e. Letter     of    the     Directorate     General    of    the    General    Judiciary    Agency  

Number 301IDJU/HK011312015 concerningSettlement of Minor Crimes; 

f. Decree     of     the     Directorate      General     of     General     Judiciary     Agency  

Number 1691IDJU/SK/PS.00112/2020 dated 22 December2020 concerning Guidelines 

for the Implementation of Restorative Justice in the General Courts; It can, in theory, be 

used to impose penalties under Articles  364, 373, 379, 384, 407, and 482 of the 

Criminal Code with  a maximum loss amount of  Rp 2,500,000.00 (two  million,  five  

hundred thousand rupiahs), provided that the offense is not repeated. 

 

2 Child case 

Legalbasis: 

a. Law of the Republicof  Indonesia Number4 of 1979 concerning Child Welfare; 

b. Law of the Republicof  Indonesia Number 11 of 2012 concerningthe Juvenile Criminal 

Justice System; 

c. Government Regulation Number 65 of 2015 concerning Guidelines for  the  

Implementation of Diversionand Handlingof  Children who are not yet 12 

(Twelve)Years Old; 

d. Supreme Court Regulation Number 4 of 2014 concerning Guidelinesfor Implementing 

Diversion in the Juvenile Criminal Justice System. 

Basically, diversion  is feasible within  the  parameters set forth  by the  law,  and if  

the  diversion is unsuccessfulor fails to meet the standardsfor diversion,  the judge seeksa  

ruling using a restorative justice  method as governed by Articles  71 to  82 of the Law. 

Law No. 11 of 2012 of the  Republic of Indonesiarelating to the juvenile justice system. 

 

3 Casesinvolving Women in Legal Dispute (PBH) Legal Basis: 

a. CEDAW Convention (Convention on The  Elimination  of  All  Forms of  

Discrimination Against Women) which  has been ratified  by Law of the  Republic of  

Indonesia Number 7 of  1984 concerning Ratification  of  the  Convention  on  the  

Elimination  of  All  Forms of  Discrimination Against Women (Conventionon the 

Elimination of All Formsof  Discrimination Against Women); 

b. The ICCPR (International Covenant on Civil  and Political  Rights) convention which  

has been ratified   by  Law of  the  Republic of  Indonesia Number 12 of  2005 

concerning  Ratification  of  the International   Covenant on  Civil  and Political  Rights 

(International Covenant on  Civil  and Political Rights); 

c. Law of the Republic of  IndonesiaNumber 23 of 2004 concerning the Elimination  of 

Domestic Violence (KDRT); 

d. Law of the Republic of  IndonesiaNumber 21 of 2007 concerning Eradication of the 

Crime of 

Trafficking in Persons; 

e. Law of the Republic of  Indonesia Number 31 of 2014 concerning Protection of 

Witnessesand Victims; 

f. RI Law Number 35 of 2014 concerning Child Protection; 

g. Government Regulation of  the  Republic of  Indonesia Number 43  of  2017 

concerning the 

Implementationof Restitution for ChildrenWho BecomeVictims of Crimes; 
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h. Government Regulation of the Republic of  Indonesia Number 7 of 2018 concer ning 

the Provision of Compensation,Restitution and Assistanceto Witnessesand Victims; 

1 Regulation of  the  Supreme Court Number 3 of  2017 concerning Guidelines for  

Adjudicating Women's Cases Facingthe Law, As for its implementation, 

caseexamination is carried out, in essencethe Judgeis to considergender equality and 

non-discrimination,by identifying  the facts of the trial  as follows: 

a) Inequality of social status between the litigants; 

b) Inequality of legal protection  that affects accessto  justice; 

c) Discrimination; 

d) The psychologicalimpact experiencedby the victim; 

e) The victim's physicaland psychologicalpowerlessness; 

f) Powerrelations that make the victim/witness helpless; 

g) History of violence from the perpetrator againstthe  victim/witness. 

 

4 Narcotics case 

LegalBasis: 

a. The Criminal Code; 

b. RI Law Number35 of 2009concerningNarcotics; 

c. Circular Letter of the SupremeCourt of the Republicof  IndonesiaNumber4 of 

2010concerning Placement of Abuse, Victims of  Abuse, and Narcotics Addicts into  

Medical Rehabilitation and Social Rehabilitation Institutions; 

d. Circular Letter of the SupremeCourt of the Republicof  IndonesiaNumber3 of 

2011concerning Placement  of   Victims   of   Narcotics  Abuse  in  Medical   

Rehabilitation and  Social  Rehabilitation institutions; 

e. Joint  Regulation of  the Chief Justice of  the  Republic of  Indonesia, the Minister of  

Law and Human Rightsof  the  Republicof  Indonesia,the Minister of  Health of the  

Republicof  Indonesia,the Minister  of  Social Affairs  of  the  Republic of  Indonesia, 

the  Attorney   General of  the  Republic of Indonesia,the Head of the 

IndonesianNational Police, the Head of the National NarcoticsAgencyof the Republicof  

IndonesiaNumber01/PB/MA/IIi/2014, Number3  of 2014, Number 11 of 2014, Number 

PerOOSA/I JAl0312014, Number 1  of  2014, Number  

Perber/01/11112014/BNNconcerning Handling Narcotics Addicts and Victims of  

Narcotics Abuse in Rehabilitation Institutions (vide..  Decreeof  the Directorate General  

of  General  Judiciary  Agency  Number  1691/DJU/SK/PS.00/1212020dated 22 

December 2020 concerning Guidelines for  the  Implementation of  Restorative Justice 

in the  General Courts Environment). 

Restorative justice  can essentially only be used in drug caseswhen the  addict,  abuser, 

victim, or narcotics dependent is treated, cared for,  and recovered in a medical rehabilitation 

facility and/or  a social rehabilitation facility (Walgrave et al 2019). Legal certainty, as 

defined by Van Apeldoorn, might also indicate that it can be decided by the law in specific 

circumstances. Legalcertainty ensures that the law is followed, that peoplewho are entitled  

can exercisethose rights in accordancewith the law,  and that  decisions can be put  into  

action.  Likewise, legal certainty, in the words of Sudikno Mertukusumo, is a justifiable  

protection (seekingjustice) against arbitrary  actions, which implies that someonewill be able 

to obtain what is expected under specific conditions. 

Meanwhile, according to the theory of the legal system (Law rence M. Friedman, 

2009), in order to achieve  legal certainty, the  following elements must be  supported:  the  

legal structure   (Legal Structure),  the legal substance (Legal Substance), and the legal 

culture  (Legal Culture), where each of these elements must be interrelated and mutable 

(Willis, R. and Hoyle, C., 2019). The principle is the center of the rule of law,  but it  is 
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impossibleto compare legal principles and legal norms since the former  regulate  and 

explain,  while  the  latter  serve as legal instructions. As a result, the former 

excludesaffirmative law and servesonly as a general guide. and, of course, it cannot be usedto  

settle legal problemsdirectly (Sulistyawan,2019). 

Lawsand regulationscan only be overruled by judges if their application will  result in 

violations of the fundamentalsof justice that  are not in line with  social reality  or the 

enactment of customarylaw and religious law in a particular  area. The legal systemin 

Indonesiais positivist,  where regulations rank first  in the application and enforcement of the 

law. Law is seenas an explicit  byproduct of a specific legitimate  sourceof  political  

authority  in the positivist  stream of thought. The law takes the form of clear  directives  that   

positively  ensure its  certainty   in  light  of  the  standards  themselves. Legal positivism's 

existence  demonstrates how  human  action   creates   and  destroys  law,   making  it 

independent of  morality   and  the  norm  system  as a  whole.  To  put  it   another  way,  law  

exists independentlyof morality  (Sulistyawan,2019). 

Accordingto Herbert Lionel Adolphus(1961),legal positivism hasfive traits,  namely: 

1. Lawis a human-givencommandment. 

2. Neither the applicable law (law as it is) nor the idealized law have an unbreakablebond 

with morality  (law as it ought to be). 

3. It's critical  to distinguishbetween and analyzethe legal notion from: 

a. Researchingthe originsof  law or its causeshistorically. 

b. Sociologicalresearchon how the  law interacts  with  other social phenomena,legal 

inquiries basedon morality,  social objectives,  legal purposes,and so forth .. 

4. The legal systemis a closed logical system, meaningthat it can derive the correct  legal 

provisions from  predetermined legal laws using logic (logical means), without  taking 

social,  political,  or other aims into account. moral principles, etc. 

5. Logic-basedargumentsand evidencecannot be usedto  support or refute considerationsof 

decency becauseinformation in facts can be confirmed or disproven(non cognitivismin 

ethics). 

Legalcertainty is the ultimate  goal of legal positivism, accordingto Austin (J. L., 1962), 

and in order to achieve it, law and morality  must be separated in order to create a logical,  

unchanging,and closed system (Closelogical system). the foundation  for  the legal certainty  

principle,  which is embodied in positive law through legislation.  On the basisof  legal 

positivism, the following conclusioncan be made regardingthe existenceof legal certainty: 

1. The legal systemof a nation is effective not becauseit  is rooted in social life or the 

national soul,  nor is it founded  on natural  law, but rather because it  receives its  positive 

form  from the appropriate authorities. 

2. Law must be detached from its material form in order to be understoodmerely in terms of 

its formal form. 

3. Although legal substanceis acknowledgedto exist, it  is not relevant to legal science since 

it could compromisethe discipline'sscientific integrity. 

The purposeof  providing clarity  to positive law, where positivistic  law requires 

regularity and certainty to promote the correct  and efficient  operation of the  legal system, is 

the relationship between the principle of legal certainty  and legal positivism thinking. This 

may definitely  be accomplishedin order to  safeguard  the  general  welfare,   individual   

interests,   serve  as  the  primary  force   behind  the establishment of  law  in  society,  

maintain  public  confidence in  the  government, and maintain  the legitimacy of the rulers in 

the eyesof  the populace. 

In accordancewith Law No. 12 of 2011 Concerningthe Formation of  Legislation, 

which governs the processof  creating  laws and regulations, Indonesiais a member of the  
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Continental Europeanlegal system.Regulationsmust be created basedon the criteria  listed 

below; 

1. The philosophical foundation  (Filosofische grondslag), which  derives from  Pancasilaand 

the 1945Constitution, is a factor that showshow the laws are created while taking into 

account the way of life,  awareness,and legal ideals, as well as the national philosophyand 

inner atmosphereof Indonesia. 

2. Sociologicalfoundation, which talks about the laws created to satisfy human requirements. 

3. The juridical  basis (yuridischegrondslag), regulations are developed to overcome legal 

issues, legal voids, taking into consideration the current  norms, which will  be altered or 

canceled in order to guarantee legal clarity  and a senseof  fairness. The third  point  deals 

with  resolving legal issuesand voids while  taking  into  account  current  legal  

regulations  or  favorable  legal  regulations  (current legislation), which will  be 

amended.22 December2020: 1691/DJU/SK/PS.OO. 

The protection of criminal victims is a component of restorative  justice  as well  

becausethe victim's loss must be taken into account first.  This loss may include not only 

financial loss or physicalsuffering but also psychologicaltrauma in the form of anxiety, 

cynicism, depression,and other symptoms(Zulfa, A.E. (2011). Eventhough it  is true that 

victims' lossesare overlooked, court  practice  up to this point frequently  ignores the interests 

of victims,  including the loss and suffering they endured as a result of the criminal acts they 

witnessed. 

 

CONCLUSION 

Originally  focused at  law  enforcement as a result  of  legal  positivism,  restorative  

justice  is a new paradigm for  the purpose of punishment that  analyzesthe  sourcesof  law 

from legal values obtained from  local wisdom values. customary law) and a feeling of justice  

that  exists in society. The goal of restorative  justice   is  to  bring  victims,   offenders,  and  

members of  the  community  together  for discussion and  consensus.This process is  guided  

by  law  enforcement officials   from   the  police, attorney,  and court  levels.  Legally 

speaking, especially in certain  situations,  like instances involving minors,  the case file  no 

longer needs to  be submitted  to  the  prosecutor's office  if  the  Restorative Justice 

agreement has been struck at  the  police  level.  Similar cases include  those involving  minor 

offenses (Tipiring)  and ladies who have run afoul of the law (PBH).A sign of the 

resocialization of the offender's obligation  as a citizen  is the  restoration  of  justice  efforts  

to  apply reparations  to  crime victims in the context of the relationship between the victim  

and the perpetrator.  Restorativejustice is founded  on the  admirable  principtes   of  justice  

that  exist  in  society.  The "rule  of  law" must be applied  while  settling  criminal  cases in  

order  to  give  consideration to  the  rights  of  a  suspect, defendant, or convicted party. This 

is necessaryfor the implementation of restorative justice. 
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